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Abstract: 

What is the purpose of legal rights and to what extent are they merely artificial constructs? Many of us 

intuitively make two assumptions with regards to moral right/wrong. These are assumptions on which the 

validity of my argument rests: 1) that objective moral truth exists and 2) that epistemic certainty of the truth is 

not obtainable. I claim that institutions of law are constructed to create objective consensus of moral rights. 

Given this, if law is said to be morally justified then how is it that moral and legal rights can be kept as distinct 

yet interrelated systems? I argue in favour of what I term a progressivist understanding of the relation between 

law and morality which explains that morality remains distinct by acting as a conduit for our legal rights and 

protecting that which we have a high degree of epistemic certainty about. Moral knowledge grows over time and, 

as it does, the law is a stalwart defence of the truth of that knowledge, forbidding the repetition of past 

atrocities, from slavery, to the denigration of free speech... 

 

 I argue that individuals can have moral rights in the absence of authoritative legal 

interpretation and enforcement of these rights. Legal rights are distinct from moral rights, even if 

the two are also interdependent. Note that I interpret a “right” to mean an objective permission to 

perform an action (a liberty), or a claim against another that an action (not) be performed (a duty).1 

I begin by making two initial assumptions upon which the validity of my argument will rest. These 

are that: 

1. Moral truth exists. 

2. One cannot gain epistemic certainty of moral truth. 

Subsequently, I proceed through the following stages: 

 
1Waldron, J. (1984), "Introduction", In Jeremy Waldron (ed), Theories of Rights, Oxford: Oxford University 

Press, p.6 
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3. An authoritative legal interpretation of moral truth is required to enforce inter-subjective 

consensus of our moral rights. 

4. Legal rights are, in such a system, justified by their protection of a high degree of moral 

certainty. 

5. Moral rights exist as distinct from legal rights. 

In arguing for the above I shall support what I term the progressivist understanding of the relation 

between morality and law, where law's function and justification is in the protection of moral 

certainty and thus the prevention of moral regress. 

 1.) & 2.) Together, the above assumptions represent the position of Naturalistic 

Moral Realism (NMR),2 which has at its centre the claim that moral facts are true (1), known 

through observation and theory testing. Yet, there is the possibility one might be proven wrong due 

to the limits on our access to the truth (2). These two claims present a problematic divide. Either 

one endorses the position that moral rights exist as a sensible way of understanding moral truth and 

therefore as distinct and separate from legal rights, or one supports the opposing view that moral 

and legal rights are equivalent. In the latter understanding, to assert that one has a moral right to X 

is to assert that X "ought to be a legal right".3 I take issue with this understanding because it 

removes the force and content from claims that one has a right to X, while denying the moral truth 

of those claims. Imagine that on election day I am tied down and prevented from voting. If I 

complain that my right to vote is being violated then all I would be doing in this view is saying that I 

should have a legal right to vote; there is no truly moral demand that motivates having that right 

met. The truth in the claim that I have a (moral) right to vote is undermined if we say that I simply 

demand to have a legal right because the very basis of that demand is nullified. I shall ultimately 

reject this understanding by advancing an argument for the former. 

 In the first instance these two claims might appear to be something it is hard to merely 

assume. However, they are assumptions which many of us wield during our daily lives: when 

condemning something as wrong, we don't stop to consider whether things can be wrong. The 

majority of us intuitively believe that morality has a certain degree of objective meaning. What's 

more, we are often aware that we ourselves might be wrong in our initial convictions. If someone 

were to present us with enough reasoning opposing us we might be convinced otherwise; we accept 

that our knowledge of moral facts is fallible, as it can be regarding much else. I do not intend to 

 
2 Loeb, D. (1998), "Moral Realism and The Argument from Disagreement", Philosophical Studies, 90:3, p.285 
3 Feinberg, J. (1992), "In Defence of Moral Rights", Oxford Journal of Legal Studies, 12:2, p.162 
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argue that, simply because numerous people believe something, it must be true: 1.) and 2.) remain 

assumptions here. The truth of these claims rests upon philosophical investigation, for which the 

reader can look to Miller for an overview.4 Instead, it is to show the pertinence of the position I 

take: if the claims are true, and many people are therefore right in intuitively believing them to be 

true, then the consequences of my argument will follow. 

 3.) If I am to advance the view that moral and legal rights are distinct from one another 

while claiming 1.) and 2.), then moral rights must be derived from moral truth. Given that such 

truth does not have epistemic certainty according to NMR, one also cannot gain epistemic certainty 

of moral rights. It appears, therefore, that we approach a dilemma where moral statements we 

individually make might have a high chance of being wrong. This is a problem Kant was aware of: if 

X believes that Y has violated their rights in some way and enforces their subjective understanding 

of justice as a result, then it appears that X unilaterally (and unjustly) dominates Y.5 The degree to 

which X and Y can resolve their dispute independently and peacefully relies on our understanding 

of human nature, and the accuracy with which they can do so on how well they both interpret the 

objective moral truth. Regardless of both these facts though, I believe it is reasonable to claim that it 

is always better to create an authoritative legal interpretation to enforce an inter-subjective 

consensus of rights.  

 The degree to which this claim can be reasonably justified depends on whether such a 

consensus will gain an objective level of certainty one cannot attain alone.  Condorcet's Jury 

theorem is appealed to here. Initially, there is a 50:50 chance one party is right, in binary form: 

either X is right and Y is wrong, or X is wrong and Y is right. If additional impartial deliberators 

offer their opinion on the truth then we can attain a higher degree of certainty over who is actually 

right. 'The probability that the right outcome is supported by a majority of the jury is a (swiftly) 

increasing function of the size of the jury,'6 and the level of certainty with which we can claim one 

person is right increases as we approach infinity. Crucially, we must (not unreasonably) assume that 

individuals vote sincerely in their decision over how to weight X and Y's claims, have full 

information, adequate cognitive capabilities and that they lack bias. 

 
4 Miller, A. (2013), Contemporary Metaethics: An Introduction, Cambridge: Polity Press. 
5 Kant, I. (1887) The Philosophy of Law: An Exposition of the Fundamental Principles of Jurisprudence as the Science of 

Right, Edinburgh: Clark, pp. 107-108. 
6 List, C. and Goodin, R. E. (2001), "Epistemic Democracy: Generalizing the Condorcet Jury Theorem", The 
Journal of Political Philosophy, 9:3, p.283. 



 

 There are some evident problems with this justification which I will briefly address. Firstly, 

it is not immediately clear that this process would apply to non-binary cases. The objective moral 

truth might be that neither X's claim nor Y's claim are correct and instead a mixture of their 

interpretations is true. In response to this, I note that given that additional deliberators might come 

forward with their own experiences and understandings of rights, they might be able to offer 

additional perspectives for consideration. This would bring new options to the table. Goodin and 

List have shown through statistical reasoning that Jury Theorem can hold even with this kind of 

plurality of options in non-binary form, as long as the size of the group is sufficiently large.7 Even 

with several interpretations of rights to arbitrate between, the "Jury" can still reach an inter-

subjective consensus. Secondly, however, Jury Theorem rests on each individual being more likely 

to judge correctly than incorrectly. If each individual is more likely to judge incorrectly, then 

instead of approaching truth, where an increasingly large number of deliberators are introduced, we 

would approach falsehood. Why can, in the specific case of moral rights, the deliberators be 

considered reliable? The jury will properly wish for the right choice to be taken out of self interest. 

As this choice will form the basis for developing a legal right on which general decisions are made, 

they might imagine themselves in a similar circumstance in future. In this imagined future case they 

would wish to ensure their interests, and rights, are properly taken into account. This is convincing 

because deliberators need have little or no concern for the actual parties in the dispute: the 

formative nature of their decision will persuade them to try to choose correctly, based on their 

intuitive access to moral principles and rationally weighting competing claims. 

 If the above holds then a system of legal rights should be instituted to help govern society 

through inter-subjective consensus. Such a consensus attains a higher degree of epistemic objective 

moral certainty than we can attain alone. 

4.) In holding that 3.) is true it subsequently follows that either legal rights overlap 

onto moral rights as distinct yet interrelated systems, or that the legal rights actually are our moral 

rights collapsing into the "ought to be a legal right" position. In the following premise I provide an 

argument towards the first position. In supporting this, I will also 'assume from the start an intimate 

connection between law and morality'8 and thus, maintain that law must be morally justified in 

order to achieve legitimacy. 

 
7  Ibid, p.286. 
8 Dworkin, R. (2011), Justice For Hedgehogs, Cambridge, MA: Harvard University Press, p.404. 
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To illustrate the problematic case posed by law as necessary to avoid unilateral domination 

(3), imagine that two states exist, A and B. Assume that it is true that people have an objective 

moral right not to be punished by death. In A the law asserts that people may be punished by death 

and in B it asserts that this is illegal. B interprets moral rights correctly – the law overlaps onto 

moral rights in a just way – and A fails to do so. I maintain that both legal systems are, overall, 

morally justified; contra the case where the majority of laws are blatantly immoral. Significantly, 

without moral justification, citizens have no moral reason to follow the law. However, if both A and 

B are morally justified then it seems that if X moves from A to B, X’s moral rights themselves 

change as the law changes. How can law be distinct from morality while also being morally 

justified, without collapsing into the "ought to be a legal right" position? 

This apparent contradiction is solved when asking why the law is morally justified. Overall, 

law tracks the history of moral development, grounding changes to its norms in a history of 

precedents.9 Changes to the law occur where new precedents are set or principles/practices are 

found to be incoherent with one another. Hence, the moral justification for the law rests not 

necessarily on its exactitude in correctly interpreting all moral rights, but on its ability to interpret 

them with high degrees of objective certainty. The conditions in A are morally justified due to 

overall protection of those things about which we have high moral certainty, permitting the 

existence of some (potentially immoral) laws about which we have low moral certainty. Why would 

the law function in such a way? My argument is that it does so to disallow moral regress. I term this 

position the progressivist understanding of law and morality. 

Arguably, any citizen may legitimately challenge any law on moral grounds. If X believes 

capital punishment to be wrong, she may challenge this right. The law will either withstand this 

challenge, strengthening its certainty that it has correctly interpreted the right of punishment, or it 

will be weakened, advancing a different interpretation of this right. Imagine that X’s move from A 

to B is a temporal one, where A and B represent the same state at different periods of time. X’s 

(assumed to be objective) moral right not to be punished by death does not change as time passes, 

but instead, through the process of contesting law's moral interpretation, the morality of this right 

is gradually enveloped into the category of things about which the law has a higher degree of 

certainty. Thus, the distinctiveness of law, morality and their roles becomes more apparent.  

However, one disputable question is how does the law not begin to interpret morality in a 

less rather than a more just way over time? Contra the example above, the state might (re-)institute 

 
9 Lamond, G. (2016), "Precedent and Analogy in Legal Reasoning", The Stanford Encyclopedia of Philosophy, Spring 

Edition. 



 

the right to punish by death where it didn’t previously exist. If the law is to act as the foundation for 

a high degree of moral certainty, how exactly does it prevent moral regress?  I hold that law aims to 

do this through ensuring legal coherence and consistent affirmation of our rights. That, for instance, 

someone could claim X has a right to own Y as a slave, is forbidden not only due to the claimed 

illegality of it, but due to the proven illegality: its profound incoherence with other laws and the 

confirmation of this through historical precedent (e.g. it negates the right to many freedoms and has 

consistently been proven to do so). If the state were to (re)affirm that people have a right to punish 

by death then it would have to do so by comparing this right against previous precedents and 

understanding it in the context of our other rights. Hence, by only permitting legal revisions to 

occur where coherence and consistency exist, the law disallows the (re)institution of those things it 

has constantly affirmed to be inconsistent with the rights it has a high degree of moral certainty 

about. By consequence, law should permit progress towards a deeper understanding of our moral 

rights, if genuinely reasonable consistency is actually sought as opposed to the appearance of this. If 

the latter is performed, then we might consider a function of the law's justificatory procedures to be 

improperly respected. 

Yet, what if legal systems have widely misinterpreted moral rights in the first instance? Such 

a question offers an abject possibility. Perhaps in questioning the right to punish by death one would 

discover that we should reject the contradicting rights we currently believe to be certain. I needn't 

eliminate this possibility for two reasons, however. Due to NMR individuals have no epistemic 

certainty. The claim 'we have the right to punish by death' has the least certainty when it is 

independently made. Certainty of its truth or falsehood only increases as it is considered, discussed 

and decided upon by an increasing number of people. Hence, it is not simply one but a considerable 

majority of people who will necessarily have to alter their view. On top of this, in 4.) the claim is 

not that the law has absolute certainty but only a high level of certainty (the lack of certainty is what 

permits cases of immoral law). The question does not therefore obstruct my conclusion. However, 

if such a paradigmatic shift were to occur it would have to achieve the feat of rejecting all preceding 

theory and observation while offering alternatives. The law, thus, provides a defence of moral rights 

by instituting a stringently malleable foundation. 

5.) It follows from the above argument that legal and moral rights are two distinct, if 

deeply related, enterprises. X may permissibly follow the law in state A above while also 

legitimately challenging it. This distinctness provides grounding to believe in the independent 

existence of moral rights if assumptions 1.) and 2.) hold. Crucial to establishing this was, in 
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propositions 3.) and 4.), the mapping out of an understanding of legal rights which firstly sees them 

as a necessary, inter-subjective conventions overlapping onto moral rights and secondly sees them as 

being crucial in protecting objective certainty of moral rights. I conclude that individuals can and do 

have moral rights in the absence of authoritative legal interpretation and enforcement of those 

rights. 
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